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TOWN OF WARREN, MAINE
NOTICE AND DECISION OF BOARD OF APPEALS
[N RE: APPEAL OF DOMINIC TURGEON DATED OCTOBER 10, 2023
PROPERTY LOCATION: 825 ATLANTIC HIGHWAY

The Warren Board of Appeals (“BOA”) met on December 11, 2023 and
reconvened on January 8, 2024 at duly noticed meetings to hear the Appeal of an
after the fact Building Permit issued on September 18, 2023 by the Warren Code
Enforcement Officer. The Building Permit was issued as after-the-fact approval of
the construction of the overhang shed roof and related structural members
installed on top of a cement slab on which HVAC equipment is located. It should
be noted that the installation of the cement slab and overhang shed roof
structure are also the subject of a pending suit between these parties in Knox
County Superior Court, which is an appeal from a prior decision of this BOA.

This present appeal is confined to the issuance of the after the fact Building
Permit issued on September 18, 2023; a confirming copy of the Building Permit is
attached hereto in Exhibit A. The Permit was sought after the Code Enforcement
Officer sent a letter dated September 11, 2023 to the Owner with a copy to
Patrick Mellor, attorney for Dominic Turgeon; a conforming copy of the letter is
attached hereto in Exhibit B. The September 18, 2023 letter required application
for an after the fact permit, and in said letter the Code Enforcement Officer also
stated that no after the fact permit was required for the slab on which the shed
roof and structure are located, as the Code Enforcement Officer determined that
the slab itself involved maintenance of a pre-existing structure.

The property owner Daniel Cellucci/Asher Newfield, LLC were represented by
Attorney Hannah King. Dominic Turgeon was represented by Attorney Patrick
Mellor. Town Attorney William Kelly represented the BOA.

As a preliminary matter, the BOA was made aware of by pre-hearing filings by the
parties that addressed two issues: (i) the Appeal was timely filed, and (ii) is there
either statutory, ordinance, or case law authority for the BOA to entertain an



appeal of the issuance of a building permit by the Warren Code Enforcement
Officer.

As a result of the presentations on December 11, 2023, the BOA was focused on
the applicability of particular case law that interpreted the 2013 amendments to
30-A MRS § 2691(4), which is the case of Raposa v. Town of York, 2019 ME 29.
The relevant statutory amendment created authority “to provide for a board of
appeals and Superior Court review of municipal notices of violation.” Id, at § 9.
This amendment of subsection 2691(4) served to change the nature of a board of
appeals review of a decision of the Code Enforcement Officer who issues a notice
of violation from an “advisory” role, to one of substantive review on the merits

(absent an express ordinance provision prohibiting appeal to the local board of
appeals).

The crux of the discussion of the Raposa case by the attorneys in this matter was
whether or not the holding was limited to a CEQ’s decision to issue/not issue a
notice of violation, or does that statute as interpreted by the Law Court also
include issuance of a building permit. Due to the need to carefully review the
applicable statutory amendment and the Raposa case, the BOA adjourned the

hearing to provide the parties an opportunity to brief the issues, which briefs
were filed on December 29, 2023.

After detailed review of the applicable statute, the Raposa case, the briefs filed by
the parties, and upon the advice of the BOA Counsel, the BOA hereby concludes
that the statute and Raposa case do not create jurisdictional authority for the
BOA to hear an appeal of the issuance of a building permit by the CEQ. We find,
as also advised by the BOA’s Counsel, that Rule 80B of the Maine Rules of Civil
Procedure applies, provides a remedy for a person aggrieved by the issuance of a

building permit, and that the Superior Court is the sole avenue of appeal for Mr.
Turgeon.

For the reasons described below, the BOA finds that the Appeal was timely filed
and finds that it does not have jurisdictional authority to review the appeal of a
building permit issued by the Warren Code Enforcement Officer.



The Board of Appeals makes the following findings of fact and conclusions of law:

1. The Appellant is Dominic Turgeon, by virtue of the appeal dated October 10,
2023, and supplemented by letter dated October 17, 2023.

2. The Building Permit was issued pursuant to the Warren Land Use Ordinance.

3. There is no appeal period, or time limit, referenced in the Warren Land Use
Ordinance for an appeal of the issuance of a Building Permit by the Code
enforcement officer.

4. The appeal dated October 10, 2023 was filed on or about that day in the Town
Office.

5. As there is no appeal period referenced in the Land Use Ordinance or any
other authority adopted by the Town of Warren, the BOA is aware that the Maine
Law Court has deemed a sixty-day appeal period to be reasonable to apply when
there is no appeal period or time limit referenced in an applicable ordinance or
local law. Therefore, the Appeal dated October 10, 2023, including the
supplemental letter of October 17, 2023, were filed within approximately thirty
days of the issuance of the Building Permit, and well within the sixty-day period.

6. The BOA does not have jurisdiction to hear the appeal of the issuance of a
building permit, as the Warren Land Use Ordinance only authorizes jurisdiction to
hear and conduct a de novo review on appeal from a Planning Board decision, but
there is no refence or authority to hear either an administrative or de novo
appeal of the issuance of a building permit by the Code Enforcement Officer. See,
Warren Land Use Ordinance, section 16(V)(3)(b). In making this determination,
the BOA is mindful of the clear statutory language that prohibits a board of
appeals from “asserting jurisdiction over any matter unless the municipality has

by charter or ordinance specified the precise subject matter that may be appealed
to the board...” See, 30-A MRS § 2691(4).

The Board of Appeals delegated the signing of this Notice and Decision to the
Chairperson, Michale York.



This decision may be appealed to the Knox County Superior Court pursuant to
Rule 80B of the Maine Rules of Civil Procedure and 30-A MRS 2691 within 45 days
of January 16, 2024, the date of the vote to approve this Notice and Decision.

DATED: January 16, 2024

TOWN OF WARREN BOARD OF APPEALS

/@’K

Michael York, Chairperson
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Building Permit]i  *

EXHIBIT

4) After the Fact Permit.

§) Good luck with your endeavor,

1} All Town Ordinances shall be followed.
2) Utilize Best Management Practicies for soil and erosion control.

3) Awning to cover existing and renovated slab.

3306
9/18/23 Fee Paid; $67.83
Owner(s} Applicant Information
Asher Newfield, LLC Norco Cannabis - Daniel Cellucci
825 Attantic Hwy 825 Atfantic Hwy
Warren, ME 04864 Warren, ME 04864
610-888-4966 610-888-4966
Site Location 825 Atlantic Hwy Residential No [Map(s)y | R04 |
Commercial Yes |Lol(s) | 029-00C |
{Permit to slab & awning Floodplain | No |Zone | Rural |
Shoreland | No ilotSize | 1.2ac |
WSD [No [SSWW Permit# | |
|Dimensions 6' 10" x 27" 8"
Subdiy |No lint Pb Permit # | |
~ {Area or Volume 1189.58 sf |Basement INA ]
Type Commercial Use iCommercial Approved by {Melody V. Sainio, CEO |
Group
Date Approved | 9/18/2023}
- [MH Year T | ISSWW Final Insp [N/A ]
. |MH Make l [ [int Pk Final Insp _ [N/A |
|Estimated Cost | ICof Olssued  N/A |
[Notes

State Law requires the use of Erosion Controls.
The Town of Warren requires Cerlificates of Occupancy.
Call for inspections when your job is roughed in and when it is complets.
This permit must be kept posted until a Certificate of Qccupancy is issued.
The Tax Assessor will be on your site to evaluate any changes for tax purposes within the next year.
Warren does not review structures for compliance with the Maine Uniform Building and Energy Cade.




Town of Warren Building / Land Use Permit Application Phone - 273-2421
167 Western Rd.
Warren ME 04864 Fee Paid

Permit Number
Applicant ,,___N_O_{u__d,m-\s.gf ’/D«NI CL([UU-' Owner _ﬂ;_LcL%A/M_{_ U LL,C
address  §2AS Afleadie ﬂl:a:.l shoven, M 0¢ T4 nddress J&Lzﬂﬂsn_{bmg&gmwgmﬂbmo‘/ﬂf

Phone __Llh o 1 o o 1% Phone
Location of Site 32—5 Q‘HM—E:!:(.,H' w“}/ Lot Size \ £ ot Zond R s e MepRO W Lot 503y e &
Shoreiand Zone ( }Yes (1)>No SSWW Permit ¥
Floodplain Area (FIRM maps) ( } Yes  (vf No Design Flow _
Subdivision ()Yes (4 No .
Sanitary (sewer) Disttict (VI Yes ()No Internal Permit # ]
New Road Entrance () Yes (V] No IfYesfill out Culvert Form WSD Permit
or supply a copy of DOT Permit
DOT Permit I
Progioged Use { ) Residentin} mCommercfnl (ifon fie 1, 98, 92, 131, Wottons Miil, Main St
( ) New Dwelling, # of bedrooms __ { ) Mobile Home, # of bedrooms { )Deck
{ ) Accessory Structure { ) Relocation of Existing Structure { )Demolition
( ) Addition { ) Stuctural Alteration { )Change of Use
current # of bedrooms ( her
proposed # of bedrooms
The Land Use Ordinance
First Floor feet wide by ___ fect long by feethigh  Shoreland Use Ordinaace
o 2" Floor fect wideby ____ feet long by feethigh & other ordinances &
& Othergt\ob 5 ! feet wide by ~ "y feet long by feethigh  information ave ontine at
S gyiecks __Ap'\D*  feetwideby 1° 3% feetlong http://town. warren,me.us/
)’ Basement ( )Yes { YNo
Tosal Height of Highest Point to the Ground feor, Note: If you are planning an addition that will
Total Square Feet of New Buildings, Decks, ele. 4\, <2 ':3' inelude adding to (he totat number of bedrooms
Estimated Cost of Buildings & Improvements you will need proof of an adequate Seplic
Mobile Home
Make Yesr Size feetwideby ~ feetlong
1f new, you must show proof of sales tax paid. [ used and noved from other than e dealer, praof of property taxes paid is requived,

If this permit is approved, it is done so using information provided by the applicant in the record regarding his ownership of the property end
boundary locations, The applicant has the burden of proving that he has 2 legal sight lo use the property and that he is measuring required
setbacks from the legal boundary lines of the lot. The approval of this permit in no way relieves the applicant of this burden, nor does it
constitute a resolution in favor of the applicam of any issues regarding the property boundaries, ownership or similar title issues, ‘The permit
holder would be well ddvised to resolve any problems before expending money in reliance on this permit,

ha a0 ? d 1 b g n 1 o

=18 W5

Signature _s Date__ 7 7/Y-3
*hied Additional State and Federnl Permits may be reguived & +is

Official Use

Date received = - \ 3~ A % Fee Paid _B {51 272

{ ) Approved Conditions vy e e, N3OS CamOnwe

( ) Denied Remson _ ~ WS %ev  Map Wret Croonad

Code Officer X\ - A y NS c);;,m;_;g Date Sh - N3 -2 (rov 06}
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This Plan Must Yoclude

( ) Lot Lines with dimensions i feet.
ructures, dwellings, out buildings, decks, exterior staj

or accessory structures and their iocations and dimensions.
( ) The Proposed structures or additions and changes, and thelr dimensions,

ing st

with the distances to each 1ot line shkown on the drawing

{ ) Distance In feet to all shoretines, wetlands, Shoreland Zones, streams or braoks,
( ) Areas to be filled or graded

( ) Locations of afl driveways, roads or rights of way.
( ) Locations of afl wells, seplic systems or sewer lines.
( ) Methods and locations of eresion control if needed.

( ) Areas to be cleared or trees removed.

( ) Any exist

Need more Information? Check out the website at hitp://town.warren.me.us/
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Town of Warren

Code Enforcement Officer 167 Western Rd
Local Plumblng Inspector Warren ME B4864
Tel, (207) 273-2421
Fax (207) 273-3107
EXHIBIT
i s
September 11, 2023
Asher Newfield, LLC
Attn: Daniel Cellucci
42 Newfield Road

Freeport, ME 04032
RE: 825 Atlantic Highway

Good Morning Dan,

As you know, I visited the property on several occasions in the last year. The focus has been on the slab
on the back of the building which serves to host the HVAC units, as depicted in your application to the
Planning Board that was approved back on March 10, 2022, At that time and since then, you have
advised me that a slab existed and that the existing slab was poured over the prior slab. Prior to your
construction, I visited the site and you pointed out the extent of the prior slab, and I had advised you that
a subsequent slab, or any overhang for the shed roof, could not extend beyond the prior location of the
prior siab. Since that time there have been allegations and commentary from neighbors and their
attomey that no slab ever existed. As you know, this has caused me to revisit the site.

In August 1 visited 825 Atlantic Highway with two (2) employees of Warren Public Works (Joe Cifaldo
and George Field) to inspect the slab at the rear of the property. It was the employees’ opinions that the
crushed pieces of concrete found on site both were consistent with the existence of a prior slab, or they
could be from the new over pour when the slab was made.

On August 31, 2023, I again visited the site with Jim Kinney, owner of Ground Effects. This company
does concrete work along with landscaping. Jim checked the slab, a 3” x 87 piece; and the smaller pieces
of concrete that are present beside the slab. He said any previous slab could have been broken up and
incorporated with the new concrete that was added. It would be impossible to tell if a slab had

existed unless the existing replacement slab was broken open for comparison. You have again advised

me that the prior slab was broken up in order to provide a proper base for the existing slab. In part I am
relying on the truth of that statement.

1t is my opinion that sufficient evidence exists indicating a slab existed previously and was reworked
with new concrete to make it viable for holding an air exchange system. As with past practices in Town,
1 do not require a building permit for the slab replacement, as I have determined that is in the form of
maintenance of an existing structure. However, a building permit is required for the additional framing
and shed roof that has been constructed on top of the existing slab, which construction serves to shield
the HVAC units from the elements.



Yani - After the Fact Permit
Page 2

You will need to apply for an *After the Fact Permiit’ (attached). The application needs to be completed
and submitted to the Code Office within a two (2) week period — by September 25, 2023, It is important
that you attend to this in a timely manner. If you have not filed an application for & building permit on
or before September 25, 2029, I will be required to issue a Notice of Violation for construction without a
building permit.

Please contact me if you have any questions or concerns.

Best regards,

TN\l Sy

Melody V. Sainio
Code Enforcement Officer

Cc: William Kelly, Esq.
Patrick Mellor, Esq.



